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the vote to have meaning, for the Rule of Law to have content,
the vote must be the instrument for the achievement of second
and third generation rights. It would be a sad victory if the
people had the right every five or so years to emerge from their
forced-removal hovels and second-rate Group Area homesteads
to go to the polls, only thereafter to return to their inferior
houses, inferior education, and inferior jobs." (ASachs,
Promoting Human Rights in @ New South Africa, 1990, pp.8-9)

The challenge of changing the institutionalized inequality inflicted by
apartheid in South Affica was expressly entrusted to the South
African constitution-makers. The Freedom Charter, a statement of
political principles by South Africans opposed to apartheid, ratified at
the Congress of the People in 1955, called for a social order in which:

“Education shall be free, compulsory, universal and equal for
all children .... ... All people shall have the right to ... be
decently housed, and to bring up their families in comfort and
secutity ... [N]o-one shall go hungry; [and] Free medical care
and hospitalization shall be provided for all, with special care
for mothers and young children” (Eric C. Christiansen,
“Adjudicating Non-justiciable Rights: Socio-Economic Rights
and the South African Constitutional Court”, 38 Col. Hum.
Rts, L. Rev. 321 (2007).

The 1988 Constitutional Guidelines for a Democratic South Africa,
drafted by the ANC Constitutional Comumittee mandated that:

“The Constitution shall include a Bill of Rights based on the
Freedom Charter .... The state and all social institutions shall
be under a constitutional duty to take active steps to
eradicate, speedily, the economic and social inequalities
produced by racial discrimination.” (ibid.,)

The mandate was clearly understood, as was expressed by Kader
Asmal, a member of the Constituent Assembly for the ANC, thus:

“The struggle fbr liberation in South Africa was not only a
struggle for the right to vote, to move, to marry or to love. It
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has always been a struggle for freedom from hunger, poverty,
landlessness, and homelessness. Our Bill of Rights therefore
must reflect ... the multidimensional and all-encompassing
nature of the struggle for liberation.” (ibid.,)

The South African Constitution eliminated the dichotomy which was a
feature of some of the earlier constitutions. Civil and political rights as
well as social and economic rights are given the same status as
constitutionally-recognized rights. The state's obligation with regard to
the right to health care, food, water and social security is expressed in
terms which provide that, "the state must take reasonable legislative
and other measures, within its available resources, to achieve the
progressive realization of each of these rights." (Article 27)

The South African Constitutional Court has contributed significantly
towards judicial enforcement of socio-economic rights, keeping in view
that protection of these rights is dependent on the availability of
resources. After initial hesitation in the Soobranoney case (1998(1) SA 765
(CC); 1997(12)BCLR 1969), the Constitutional Court in its subsequent
decisions in the Groothoom case (2001(1) SA 46 (CC), the Treatment Action
Campaign case (2002(5) SA 703 (CC) and the Kliosa case (2004 (6) SA
505(CC), consistently rejected the State’s argument of resource
constraints. In the words of a commentator, in so doing the Court has
tended to agree with the United Nations Committee on Economic, Social
and Cultural Rights which has urged that:

“In order for a State Party to be able to attribute its failure to
meet at least its minimum core obligations to a lack of available
resources, it must demonstrate that every effort has been made
to use all resources that are at its disposition in an effort to
satisfy, as a matter of priority, those minimum obligations.”
(General Comment 3, The nature of States obligations (Art 2
para 1 of the CESCR) (5th Session, 1990).”

(.C. Mubangizi, “The Constitutional Protection of Socio-Economic
Rights in Selected African Countries: A Comparative Evaluation.”
African Journal of Legal Studies. (2006) pp. 1-19.)
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Chief Justice Chaskalson of the Constitutional Court explained its
role, thus:

“What the Constitution demands of [the Court] is that a legal
order be established that gives substance to its founding
values —democracy, dignity, equality and freedom; a legal
order consistent with the constitutional goal of improving the
equality of life of all citizens, and freeing the potential of each
person. The challenge facing us as a nation is to create such a
society; the challenge facing the judiciary is to build a legal
framework consistent with this goal” (Eric C. Christiansen,
op. cit., (109) '

The Indian Supreme Court has explained in Kesavananda Bharati v. State
of Kerala, (1973) 4 SCC 225 the complementarity of Fundamental Rights
and Directive Principles in promoting economic and social
advancement, thus:

“The Directive Principles and the Fundamental Rights mainly
proceed on the basis of Human Rights. Representative
democracies will have no meaning without economic and social
justice to the common man. This is a universal experience,
Freedom from foreign rule can be looked upon only as an
opportunity to bring about economic and social advancement.
After all freedom is nothing else but a chance to be better. It is
this liberty to do better that is the theme of the Directive
Principles of State Policy in Part IV of the Constitution",

In the Ashok Kumar Gupta case ((1997) 5 SCC 201, the Court boldly
asserted that:

“It is but the duty of the Court to supply vitality, blood and
flesh, to balance the competing rights by interpreting the
principles, the language or the words contained in the living
and organic Constitution, broadly and liberally. The judicial
function of the Court, thereby, is to build up, by judicial
statesmanship and judicial review, smooth social change under
rule of law with a continuity of the past to meet the dominant
needs and aspirations of the present.”
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The constitutional mandate to bring about social and economic
transformation is an irrevocable pledge made to the people. It imposes
an obligation on all constitutional organs, and on citizens, to make their
utmost efforts in their own sphere to realize that goal. The increasing
resort to public interest litigation and the pro-active role progressively
assumed by the judiciary is in part the result of the deficits in
discharging their roles by the other organs. In India since the seventies to
the present day, the Supreme Court has been expanding its protective
role through its judgments in public interest cases. The celebrated case of
Bandiua Mukii Morcha v Union of India (AIR) 1984 SC 802) gave redress to
bonded labourers. As I learnt yesterday Shri Tarkunde had been
involved in that case and had accorded importance to it as it had secured
justice for victims of bonded labour. The Indian Supreme Court has
through public interest litigation provided redress in a wide range of
cases involving; child labour (Labourers Working on Salal Hydro Project v.
State of Jammu and Kashmir (1983 Lab 1C 542), environmental degradation
and pollution (Vellore Citizens’ Welfare Forum v. The Uinion of India (AIR
1986 SC 180), issues of gender equality, Air India v Nergesh Meerza (1981 4
SCC 335), reservations by way of affirmative action in favour of the less
privileged, Indira Smohney v. Union of India (AIR 1998 SC 477). By
innovative interpretations of the right to life the Court provided a
measure of enforcement for a number of socio-economic rights - the
right to housing, the right to education and the right to health. The
South African Constitutional Court progressed from a hesitant
beginning to the positive enforcement of socio-economic rights.

Such judicial activism has invoked some scholarly criticism. It is argued
by some that it amounts to the judiciary overreaching into spheres
reserved for other organs. In the Indjan context a criticism is made that
since the seventies and eighties the focus of public interest litigation was
on issues which affected the poor and the vulnerable groups, but in the
late nineties it has moved towards dealing with issues affecting the
middle class.

To speak from my own experience over the last several decades, I have
seen that not only has the Indian Supreme Court earned enhanced
public respect, afforded access to justice and given hope to those
segments of the poor and vulnerable, who are marginalized and
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excluded, but has generated legal resources which other jurisdictions
have been able to draw upon. In Bangladesh, we have provided
meaningful protection to the poor and the vulnerable - to protect slum
dwellers faced with forcible eviction, by building upon the Indian
precedent of Olga Tellis and developing jurisprudence, which has
protected thousands who would otherwise have been rendered
homeless. We have been able to obtain protection for garments workers,
who are victims of terrible fires and of collapsed factory premises, by
securing judicial directions to ensure safety in the workplace. A recent
judgment has protected girl students from sexual harassment. A multi-
billion dollar flood action plan, involving construction of concrete
embankments across the country, was successfully challenged in the
interest of poor farmers, fishermen and the rural poor, who would be
adversely affected by such structures, but had not been consulted nor
had their legitimate concerns regarding the adverse impact of the plan
on their lives and livelihood been taken into account. On the petition of
an association of environmental lawyers raising these grounds, the
Court held that the failure to consult was a fatal flaw. Our Courts have
also protected the public interest by setting aside grants of land allotted
to unscrupulous developers in disregard of the applicable rules and also
by restraining the discharge from factories of toxic chemicals and
noxious fumes which caused pollution or posed a danger to health .

The widely discussed recent judgment of the Delhi High Court
obtained by the Naz Foundation demonstrates judicial courage and
creativity in drawing upon the resources from many jurisdictions to
protect persons who have been victims of social taboos. The rich
discussion in the judgment of comparative constitutional
jurisprudence is entitled to respect as is the following passage which
characterizes as “the conscience of the Constitution” the fundamental
rights and directive principles of state policy, thus:

“... The Indian Constitution is first and foremost a social
document. The majority of its provisions are either directly
aimed at furthering the goals of the social revolution or
attempt to foster this revolution by establishing the conditions
necessary for its achievement. The core of the commitments to
the social revolution lies in Parts III and IV, in the
Fundamental Rights and in the Directive Principles of State
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Policy. These are the comscience of the Constitution.” (Writ
Petition No. 7455/2001, Delhi High Court).

Social transformation through enforcing of constitutionally-recognized
socio-economic rights is an on-going process and can be described as
work-in-progress. Change can only be ensured by identifying the
barriers, which are placed in the path of social and economic change by
powerful interests, and the means of overcoming them through a
strategy of empowerment of citizens and a strengthened demacracy.

It is worth citing the insights expressed by some persuasive voices
from the developed world. Former US Vice-President, Al Gore in a
chapter entitled “The Politics of Wealth” in his recent work, The
Assault on Reason (2007), writes:

“If political and economic freedoms have been siblings in the
history of liberty, it is the incestuous coupling of wealth and
power that poses the deadliest threat to democracy. If wealth
can be easily exchanged for power, then the concentration of
either can double the corrupting potential of both. Freedom’s
helix then spirals downward toward unhealthy combinations
of concentrated political and economic power.”

“That is what has happened throughout human history. Over
and over again, wealth and power have become concentrated
in the hands of a few who consolidate and perpetuate their
control at the expense of the many.”

“The detivation of just power from the consent of the
governed depends upon the, integrity of the reasoning process
through which that consent is given. If the reasoning process
is corrupted by money and deception, then the consent of the
governed is based on false premises, and any power thus
derived is inherently counterfeit and unjust. If the consent of
the governed is extorted through the manipulation of mass
fears, or embezzled with claims of divine guidance,
democracy is impoverished. If the suspension of reason
causes a significant portion of the citizenry to lose confidence
in the integrity of the process, democracy can be bankrupted.”
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“If citizens no longer participate, those among them who
notice signs of corruption or illogic have no way to voice their
concerns and summon the attention of others who, upon
examining the same evidence, might share their dismay. No
critical mass of opposition can form among individuals who
are isolated from one another, looking through one-way
mirrors in sound proof rooms, shouting if they wish but still
unheard. If enough citizens cease to participate in its process,
democracy dies.”

A former EU Comunissioner on Development from Germany, Dieter
Frisch, wrote as follows: :

“The rule of law cannot be replaced by market forces ... (a new
culture is emerging where) the pursuit of fast and easy money
by any means makes people who work hard appear naive and
foolish...”

The ethos of this new culture is well encapsulated in an aphorism
attributed to the Hollywood star, Zsa Zsa Gabor: “What good is
happiness if you cannot buy money with it ?”

Former Federal Reserve Chairman, Alan Greenspan, testified in October
2008 before the Congress and responded to the charge that he had failed
when he had had the authority to prevent irresponsible lending and
now the whole economy was paying the price. When charged with
having mistakenly opposed the efforts to regulate derivatives he
admitted: “I made a mistake in presuming that the self-interest of
organizations, specifically banks and others, were such that they were
best capable of protecting their own shareholders and their equity.” The
press was then quick to confront him with his own testimony given in
2002, to the effect that “an infectious greed seemed to grip much of our
business community”, and: “It is not that humans have become any
more greedy than in generations past. It is that the avenues to express
greed had grown so enormously”.

Globalization and economic liberalization have significant implications
for the implementation of economic, social and cultural rights, and, in

11




image14.jpeg
particular, the rights of the poor and disadvantaged, and of women and
children. The linkage between democracy, development and human
rights is underscored by studies which have documented that "bad
governance leads ‘o incompetent’ - and often discriminatory -
administration of social services and development projects, widening
social gaps ...and constitutes a major obstacle to social development" and
also “the impoverishing effects and basic inhumanity of gender
discrimination - in terms of prescribed and limiting roles; lack of
economic opporturity, health care geared to the needs of women and
children, access to education, credit, land, income and property; and
participation in institutions which enable popular participation” (J. Paul,
“Incorporating Human Rights ... ,” ASIL (1995), pp.13-14.)

When societies promoting economic liberalization have ignored the
. need for law and social policies efficiently to regulate the operations of
the market, uncontrolled freedom has tended to degenerate into licence
to maximize private profit by any means and resulted in burgeoning
corruption, fraudulent financial transactions involving banks and stock
exchanges, and the emergence of powerful criminal syndicates.

We had been forewarned of these dangers several decades ago by our
revered poet-philosopher “guru”, Rabindranath Tagore , thus:

“We have for over a century been dragged by the prosperous
West behind its chariot, choked by ‘the dust, deafened by the
noise, humbled by our own helplessness and overwhelmed
by the speed. We agreed to acknowledge that this chariot-
drive was progress, and the progress was civilization. If we
ever ventured to ask ‘progress toward what, and progress for
whon', it was considered to be peculiarly and ridiculously
oriental to entertain such ideas about the absoluteness of
progress. Of late, a voice has come to us to take count not only
of the scientific perfection of the chariot but of the depth of
the ditches lying in its path.”

As early as 1964 Pandit Nehru, in response to Andre Malraux’s
question: “What has been your greatest difficulty since
independence?”, had answered: “Creating a just society by just
means” (Andre Malraux, Antimemoirs, 1968, p.145) Some five decades
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later those words have a strange contemporary ring as the quest for
freedom and justice still continues in our societies.

The State and Democracy in South Asia Report ( 2008) brings home to us
how formidable is the challenge of social and economic change that
still faces us:.

Once seen as a contradiction in terms which required a
country to choose either political freedom or economic
equality, the challenge of simultaneously pursuing the two
goals is present in some measure in all parts of the world, but
nowhere is the challenge as imposing as it is in South Asia ....
If one needed any evidence to believe that freedom from want
is still a distant goal in this region, that South Asians
experience the most intense forms of poverty, deprivation and
destitution, this report lists it all. The per capita income in
every country of the region ... is less than half the global
average and below the global average for developing
countries. Nearly a third of the people in the region still live
below the poverty line. ... Literacy and enrollment figures are
way behind the global average; nearly 40 per cent of the adult
population is non-literate and only about half of the school
going age children are actually enrolled in schools. Health
indicators are equally dismal; one-fifth of the population is
undernourished; infant mortality is higher than the global and
developing countries” averages; the region has more patients
of tuberculosis than in any other region of the world. ... All
this evidence presents us with the paradox of the co-existence
of mass poverty and mass democracy.

Restoring justice to development. calls for strengthening democracy,
which in turn calls for re-generation of healthy politics. Politics must be
re-generated so that it is once again the means for engaging the hearts
and minds of all our people. It is through mobilizing of empowered
citizens and their shared efforts that a just society can be built
Conditions need to be created in which citizens become aware of their
responsibility to exercise vigilance, to articulate their priorities, to
monitor the activities of those who exercise governmental powers, and
to ensure that the checks and balances written into the constitution
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function as more than paper provisions. Human rights activism, popular
mobilization and the strengthening of civil society in support of the core
democratic values gives depth to democracy. Effective national human
rights institutions, press freedom, including independent radio and
television, and an independent judiciary are crifically important for a
truly functioning democratic political order through which economic
and social justice may in time be achieved.

I cannot do better than to conclude with the inspiring words of Aung
San Suu Kyi, (Freedom from Fear, 1991):

"The quintessential revolution is that of the spirit, born of an
intellectual conviction of the need for change in those mental
attitudes and values which shape the course of a nation's
development. A revolution which aims merely at changing
official policies and institutions with a view fo an improvement
in material conditions has little chance of genuine success.
Without a revolution of the spirit, the forces which produced
the iniquities of the old order would continue to be operative,
posing a constant threat to the process of reform and
regeneration. It is not enough merely to call for freedom,
democracy and human rights. There has to be a united
determination to persevere in the struggle, to make sacrifices in
the name of enduring truths, to resist the corrupting influences
of desire, ill will, ignorance and fear.

Sainis, it has been said, are the sinners who go on trying. So free
men are the oppressed who go on trying and who in the process
make themselves fit to bear the responsibilities and to uphold
the disciplines which will maintain a free society.

Let all of us sinners aspire to be saints. Let us go on trying.”

[ feel this is an appeal which Shri Tarkunde would wholeheartedly
endorse.
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Dr. Kamal Hossain is one of the leading public figures

of Bangladesh. Dr. Hossain completed his education
in law at Oxford and was called to the Bar in 1959. He
also obtained a Doctorate in International Law from
Oxford in 1964. Dr. Hossain played an active role in
the independence movement of Bangladesh and was
imprisoned alongwith Sheikh Mujib-ur-Rehman in
1970. After Bangladesh achieved its indépendence,
Dr. Hossain was instrumental in drafting the
Constitution of Bangladesh in 1972 and served as the
Chairman of the Drafting Committee of the Constituent
Assembly. He served as a Cabinet Minister in the
Government of Sheikh Mujib-ur-Rehman in various
capacities such as Minister of Law, Foreign Affairs and
Petroleum and Minerals. Dr. Hossain has been a
visiting fellow of All Souls College, Oxford and has
also been the President of the Supreme Court Bar
Association of Bangladesh. Dr. Hossain has served on
a large number of Commissions of the United Nations
and is also a member of Advisory Council of

Transparency International.
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I am truly honoured and feel humble as I stand before you to deliver
the Third and the Centenary Tarkunde Memorial Lecture. It is
appropriate to begin with a tribute to an outstanding personality, who
had done so much to earn respect as lawyer, judge, human rights
activist and much more, a person guided by conscience to comumit
himself to the common good and the rights of the poor and the
vulnerable - whose life and work we have assembled to remember
and revere. When 1 read the tribute paid to Shri Tarkunde at the
condolence meeting held on 2 April, 2004 and read a particular
passage, I felt we had intuitively chosen the most appropriate topic
for today’s lecture. The passage which I had read was as follows:

“To apply the words of the preamble of the Universal
Declaration of Human Rights (UDHR), 1948, Shri Tarkunde
was one of those who kept alive “the hope of a new day
dawning” with the “recognition of the inherent dignity and of
the equal and unalterable rights of all the members of the
human family in the foundation of freedom, justice and peace
in the world.”

The Universal Declaration of Human Rights provides an excellent
starting point for the thoughts I would like to share with you. The
Declaration adopted in 1948 by the UN General Assembly was truly
an act of faith, of a shared commitment to constitutionalism, based on
human rights as “the foundation of freedom and justice and peace in
the world”. The global reality at the time was one in which the
majority of the world’s people remained deprived of their human
rights. They lived under colonial rule, while apartheid continued
aggressively to promote racial discrimination and authoritarian
regimes continued to oppress peoples, who remained condemned to
poverty, economic deprivation and social exclusion.

The Declaration was, thus, a bold expression of humanity’s resolve to
change the existing reality. It proclaimed in the opening words of its
operative part that the Declaration would serve as a comunon standard
of achievement for all peoples and all nations, so that every individual
and organ of society should strive to promote respect for the rights and
freedoms set out in that Declaration.
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It was in effect a pledge to strive, at the national and international level to
challenge colonialism, apartheid and authoritarian rule the world over
and thus to universalize ‘constitutionalism' and commit us all to concert
our efforts to bring about social and economic change.

The Universal Declaration itself clearly reflected the aspirations and
objectives of those across the world, who were actively engaged in
movements for political freedom and for' economic and social justice.
The values set out in the preambles of our post-independence
constitutions, in particular, the ones adopted in India and Bangladesh,
express the objectives of the popular movements through which
independence was attained, and reflected values and goals which are
universally shared.

The emetgence into independence meant for all of us the beginning of a
quest for freedom and justice - for a free and just society, in which many
and diverse expectations and competing interests would seek
fulfillment. It fell to those placed in leadership roles to articulate those
aspirations and to devise constitutional instruments and institutions to
realize them,

Looking back to the early years, one is struck by the similarity of the
language in which those aspirations were expressed. We had asserted
our right to self-government, to representative institutions to be
established through free and fair elections, to the rule of law, to an
independent judiciary, and through these institutions to strive for social
and economic transformation of our societies, in which there existed
unacceptable levels of social and economic inequality.

Our post-independence constitutions reflected the values of our
independence movements which were based on assertions of human
dignity and equality of "human rights", in the case of India long before
these were formally accorded recognition in the Universal Declaration.

The Objectives Resolution adopted on 22 Janiary, 1947 by the -
Constituent Assembly of India solemnly pledged to secure to all the
people of India justice, social, economic and political, and to safeguard
fundamental human rights of all, including minorities. It drew upon
popular consensus as expressed in documents which went back to the
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end of the nineteenth century. These included: the Constitution of India
Bill, prepared in 1895 by some eminent Indians, the proposal adopted by
the Indian National Congress, at the special session in Bombay in
August 1918 for the new Government of India Act to contain a
“Declaration of Rights of the people of India as British citizens”,
followed by resolutions adopted at the Madras Session in 1926 (and the
Karachi Session in 1932) that the future Constitution must include a
declaration of fundamental rights. The Commonwealth of India Bill,
finalized by the National Convention in 1926, embodied rights in terms
practically identical with the relevant provisions of the Irish
Constitution. The Sapru Committee (1944-48) in its report urged the
incorporation of fundamental rights in the Constitution while
recommending their further division into justiciable and non-justiciable

rights.

Albie Sachs, the architect of South African Constitution has described a
constitution as “the autobiography of a nation”. Thus, the Bangladesh
Constitution reflects the prolonged struggle extending over two decades
of a people seeking to liberate themselves from denial of political rights
and economic deprivation. This is why Bangladesh’s Proclamation of
Independence in 1971 expressly declared that it was being made in
exercise of the legitimate right of self-determination of the people of
Bangladesh, and assured to the people of Bangladesh - equality, human
dignity and social justice. The Bangladesh Constitution adopted in 1972
committed us to build “a society in which the rule of law, fundamental
rights, freedom, equality and justice, political, economic and social,
would be secured for all citizens.” Political and civil rights were
incorporated as justiciable fundamental rights, while economic, social
and cultural rights were embodied as non-justiciable fundamental
principles of state policy.

While the Universal Declaration remained a source of inspiration, the
separate constitutional provisions for political and civil rights and
economic, social and cultural rights can be taken to be a doctrinal
overhang from the Irish Constitution, the Indian Constitution, and the
separate International Conventions adopted in 1966 on Civil and
Political rights on the one hand and Social, Economic and Cultural rights
on the other.
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The coming decades would see progress towards an integrated
approach recognizing all human rights (political and civil and social,
economic and cultural) to be universal, indivisible, inter-dependent and
inter-related. This was proclaimed in the Vienna Declaration of the
World Conference on Human Rights in 1993,

The Rio Declaration (1992) had enumerated as its first principle that
“human beings are at the centre of concerns for sustainable
development”. This followed the words in the Stockholm Declaration
(1972), which had asserted:

"Both aspects of man's environiment, the natural and the man-
made, are essential to his well-being and to the enjoyment of
basic human rights - even the right to life itself".

The critical relevance of civil and political rights to the realization of
economic and social rights has been underscored by Amartya Sen, thus:

"Civil and political rights give people the opportunity not only
to do things for themselves, but also to draw attention forcefully
to general needs, and to demand appropriate public action.
Whether and how a government responds to needs and
sufferings may well depend on how much pressure is put on it,
and the exercise of political rights (such as voting, criticizing,
protesting, and so on) can make a real difference." {A. Sen, -
"Human Rights and Economic Achievements", in J. Bauer and
D. Bell, eds., The East Asian Challenge for Human Rights, (1999).

National constitutions were to reflect this integrated approach. The new
South African Constitution (1996), a state-of-the-art expression of
constitutionalism, unequivocally secures all universally recognized
human rights. As Albie Sachs himself explained:

"The fundamental constitutional problem, however, is not to set
one generation of rights against another, but to harmonize all
three. The web of rights is unbroken in fabric, simultaneous in
operation, and all-extensive in character ... the achievement of
first generation rights is fundamental to the establishment of
democracy and the overcoming of national oppression. But for
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