Alarming Pendency in SC and HCs
.                         Responsibility lies mainly with the Law Ministry & CJs
                                                                                                      S.N. Shukla
           Over the years the problem of delay in disposal of cases and consequently their increasing pendency has been plaguing our constitutional Courts. At the end of January 2024 the number of cases pending in the Supreme Court was 80,221.In  2023, the Supreme Court had 78,400 pending cases at the end of January. At the same time in 2022, there were 70,101 cases pending. According to information furnished by the Union Minister for Law & Justice in Lok Sabha on 26.7.2024 in response to an unstarred question by CPI(M) MP K. Radhakrishnan, as per the information available on the National Judicial Data Grid (NJDG), presently, 50 Constitution Bench matters were pending in the Supreme Court. Out of these, 35 cases are pending before 5-Judge Bench, 8 cases are pending before 7-Judge Bench and 9 cases are pending before 9-Judge Bench for adjudication. In response to the query about whether the government's lack of interest is causing the pendency of cases before Constitution Benches, the Law Ministry clarified that the disposal of these cases lies exclusively within the judiciary's domain. According to National Judicial Data Grid, as on 4.7.2022 total number of cases pending in various High Courts was 60,11,925,out of which about 45% were more than 5 years old, 22 % were more than 10 years old, 4% were more than 20 years old and 1% were more than 30 years old.
     A major cause for this grim situation has been shortage of judges due to inadequate sanctioned strength and large number of vacancies even against the sanctioned strength. While presently the Supreme Court has full strength of 34 judges, as on 1.12. 2022 it had as many as 7 vacancies. Likewise, as per the information available on the website of Department of Justice, as on 1.7.2024 as many as 351 (nearly one third) positions of judges in the High Courts against their sanctioned strength of 1114 were vacant.                                            .                                                                                                                                           .      The enlightened and foresighted founding fathers had very thoughtfully provided in the Constitution for a situation like this. The relevant Articles 128 as amended in 1963 and 224 substituted as Article 224-A in 1956 are reproduced below.
“128. Attendance of retired Judges at sittings of the Supreme Court.—Notwithstanding anything in this Chapter, the Chief Justice of India may at any time, with the previous consent of the President, request any person who has held the office of a Judge of the Supreme Court or of the Federal Court or who has held the office of a Judge of a High Court and is duly qualified for appointment as a Judge of the Supreme Court to sit and act as a Judge of the Supreme Court, and every such person so requested shall, while so sitting and acting, be entitled to such allowances as the President may by order determine and have all the jurisdiction, powers and privileges of, but shall not otherwise be deemed to be, a Judge of that Court:  

    Provided that nothing in this article shall be deemed to require any such person as aforesaid to sit and act as a Judge of that Court unless he consents so to do.

224A. Appointment of retired Judges at sittings of High Courts.—

Notwithstanding anything in this Chapter, the Chief Justice of a High Court for

any State may with the previous consent of the President, request any person
who has held the office of a Judge of that Court or of any other High Court to sit 
and act as a Judge of the High Court for that State, and every such person so

requested shall, while so sitting and acting, be entitled to such allowances as

the President may by order determine and have all the jurisdiction, powers and

privileges of, but shall not otherwise be deemed to be, a Judge of that High Court:

    Provided that nothing in this article shall be deemed to require any such

person as aforesaid to sit and act as a Judge of that High Court unless he

consents so to do.”
       Encouraged by the statement of the present Chief Justice of India, reported in the Indian Express dated 25.9.2019, that “I see no reasons to not appoint ad hoc judges in High Courts with large vacancies” Lok Prahari filed a PIL WP (C) No. 1236 of 2019 for use of Articles 224-A and 128 for expediting disposal and reducing pendency in High Courts and Supreme Court. This non-adversarial PIL was filed so that the purpose of making these provisions to expedite dispensation of justice is fulfilled and the litigants’ right to speedy justice promised in the Preamble, guaranteed under Article 21 and mandated under Article 39-A is not thwarted due to chronic shortage of judges in the higher judiciary resulting in delay in disposal and consequent  huge pendency.
    It was  brought out in the said petition that despite the aforesaid provisions and the concern expressed by the Apex Court from time to time – as in (1980) 1 SCC 81, (1997) 9 SCC 377, AIR 1999 Del. 80 and recently in 2017 (1) SCALE 164 -speedy justice has been eluding litigants mainly due to shortage of judges. Also, as noted in D.D. Basu’s Commentary on the Constitution, while absence of quorum of permanent judges is a condition precedent for exercise of power under Article 127, there is no such condition precedent under Article 128 and he may be appointed in addition to sanctioned strength. Hence, the provision in Article 128 can be gainfully used to augment the working strength of the Apex Court. By appointing 4 ad hoc Judges to sit in the regular Benches for disposal of routine cases, four permanent judges (may be future  Chief Justices-to ensure continuity and consistency) can be spared to have a standing Constitution Bench, which may be expanded from time to time to larger Bench for disposal of old cases pending before such Benches for years. Their disposal will also contain unnecessary multiplicity of litigation in various High Courts and, consequently, the Apex Court, due to authoritative settlement of important constitutional issues involved in such cases.

     In the well considered detailed judgment dated 20.4.2021, reported in [2021] 3 SCR 317, by a 3 Judge Bench presided by the then CJI   Mr. Justice S.A. Bobde under the heading ‘The Challenge Before the Judiciary’ the Court observed as follows-

“20. It is trite to say that we have a docket explosion in our country and that it is difficult for adjudication to take place within a reasonable period of time. This crisis situation must be tackled. Some innovation is always the rule of the game. In the present context, may be a slightly different view has to be taken in respect of the avowed purpose of Article 224A providing for ad hoc judges.” 

   After discussing the existing system of filling up the vacancies, the Hon’ble Court  under  the heading ‘The Challenge Ahead’ observed as follows-
“40. We have little doubt that challenge of mounting arrears and existing vacancies requires recourse to Article 224A of the Constitution to appoint ad-hoc judges which is a ready pool of talent, (of course subject to their concurrence) as a methodology especially for clearing the old cases. The existing strength of permanent and additional judges can be utilized for current and not so old cases. The ad-hoc judges are absolved even from the administrative responsibilities. They can concentrate on old cases which are stuck in the system and may require greater experience. For example, it is often perceived that a Regular Second Appeal is an area of concern and the more experienced judges are able to attend to this area with more promptness.

41. We see no reason why there should be an unending debate of taking recourse to Article 224A when such a provision exists in the Constitution. It should not be made a dead letter, more so when the need is so pressing.

42. We are unable to accept the plea of the learned Attorney General that though the Government of India may not have any in principle opposition to the aforesaid, first the existing vacancies should be filled in. In our view, this would be a self-defeating argument because the very reason why at present Article 224A has been resorted to is non- filling up of vacancies and the mounting arrears. We may, however, hasten to add that the objective is not to appoint ad-hoc judges instead of judges to be appointed to the regular strength of the High Court (apprehension expressed by Mr. Vikas Singh, Senior Counsel, President of the Supreme Court Bar Association). The very provision makes it clear that it does not in any way constrain or limit the regular appointment process and consent of the retired judge is sought to sit and act as a judge of the High Court. One may say that this largely a transitory methodology till all the appointment processes are in place, though that may not be the only reason to take recourse to the aforesaid Article.”       
    Finally, while noticing that “it is a common case that the present proceedings are not adversarial but a method to make the provisions of Article 224A into a practical and working arrangement”  the Hon’ble Court was pleased to issue detailed guidelines   to activate the dormant provision in Article 224-A and the matter was ordered to be listed after four months calling upon the Ministry of Justice to file a report in respect of the progress made. However, for some inexplicable reason, best known to the SC Registry, despite repeated requests of the petitioner in person (General Secretary, Lok Prahari)  up to the highest level it was listed only  after 16 months on 14.9.2022 without even notice to him. On that date ld. AG sought time to file a status report and the case was ordered to be listed on 27.9.2022 but was not taken up. Thereafter, it was listed on 7.12.2022, but had to be adjourned to 8.12.2022 due to non availability of ld. AG. On 8.12.022 it was ordered to be listed on 8.2.2023, but was again not listed .Upon mention by Amicus Curiae on 16.3.2023  it was ordered to be listed on 25.4.2023, but again was not listed and for some inexplicable reason has remained unlisted so far despite repeated requests at various levels including the  present Chief Justice of India whose suggestion had prompted this PIL. Evidently, nothing substantial has been done in the last three years. So much for the implementation of the Court's own well considered judgment in this matter of great importance to litigants whose cases have been languishing in High Courts for decades. 
      Not only this, a copy of the status report mentioned   in the order dated 8.12.2022 was not served on the petitioner before filing, nor has it been made available even till now despite emails dated 7.12.2022 and 15.12.2022  to the Registrar. Also, copy of any  note  filed by the ld. Attorney General and Amicus Curiae in terms of the order dated 8.12.2022  has also not been received  so far. The Union of India and the Supreme Court   have also not filed their response to the following applications dated 29.6.2021 of the petitioner-

(i) IA No. 72382 of 2021 for modification of the order dated 20.4.2021 to provide that, in view of the unquestionable need to appoint more judges urgently the Registrar Generals of High Courts shall also file similar progress reports to the Secretary General of the Apex Court.
(ii) IA No. 72386 of 2021 for further relief by way of utilization Article 128 also to augment the working strength of the Apex Court for having a standing Constitution Bench and expedite disposal of old cases in terms of  suggestion in para 10 of the IA.
    The reluctance of the Ministry to act on the judgment dated 20.4.2021 is also evident from the failure of the ld. Attorney General and his associates to bring the correct position to the notice of the Court at the time of hearing on 14.9.2022 and 8.12.2022.The judgment dated 20.4.2021 did not put any “ bar of not more than 20% vacancies for making recommendations for ad hoc judges” as mentioned in the order dated 14.9.2022. In fact, as per para 53 of the judgment, the very first ‘Trigger Point for activation’ of Article 224-A is “if the vacancies are more than 20% of the sanctioned strength”. The only “embargo” in para 54 of the judgment was that “if recommendations have not been made for more than 20% of the regular vacancies then the trigger for recourse to Article 224-A would not arise”. Thus, while this stipulation in para 54 of the judgment also needs to be addressed, upon making recommendations for 80% vacancies, ad-hoc judges could very well be appointed pending  regular appointments. Hence, there was no valid excuse for the Chief Justices of the concerned High Courts and the Ministry of Law & Justice not to act on the judgment to the detriment of the hapless litigants waiting for years for their cases to be heard.
     Vide email   dated 30.3.2023 the Secretary General of the Supreme Court was requested to enlighten us as to why the matter was not being listed despite categorical date fixed order dated 8.12.2022. After emails dated 28.4.2023 and 10.5.2023 the Branch Officer vide email dated 16.5.2023 informed that no further email will be entertained in future in this regard in accordance with the provisions of the Supreme Court Rules. Thereupon, vide email dated 17.5.2023 the Registry was requested to  enlighten  about  the  specific  relevant  Rule  in  the  Supreme Court Rules which empowers the Registry to ignore or modify a categorical date fixed judicial order of the  Court. However, there has been no response to it despite over half a dozen emails to the Secretary General and even the Chief Justice as Master of Roster.
   Consequently, the two Interlocutory Applications filed on 29.6.2021 for modification of the order dated 20.4.2021 and for further relief regarding utilization of Article 128 to augment working strength of the Apex Court have also have also remained unheard   due to non-listing of the main matter. The aforesaid applications have remained pending despite being mentioned on the last date. Accordingly, an IA dated 2.2.2023 was filed online for disposal of the aforesaid applications. It is, therefore, necessary that to ensure meaningful implementation of the judgment dated 20.4.2021-
(i) The order dated 14.9.2022 for invoking Article 224-A is clarified  in terms of paras 53 and 54 of the judgment dated 20.4.2021.

(ii) The IAs no. 72382 of 2021 and 68129 of 2022 are allowed.

(iii) Such other order or direction is passed as may be considered fit to ensure that the judgment dated 20.4.2021 is acted upon in its true spirit in a time bound manner both by the High Courts and the Ministry.

	       It is distressing that instead of taking prompt effective steps for utilizing the beneficial provision in  Article 224-A, for some inexplicable reason the Central Government  and the  Chief Justices of  High Courts with huge pendency have been dragging their feet for the last three years in acting  on the well considered judgment dated 20.4.2021 to provide relief to the litigants, and thereby frustrating the mandate to provide speedy justice as envisaged in Articles 21 and  39-A of the Constitution and the decisions of the Apex Court itself. One fails to understand the reason for non listing of the matter for more than one and a half years after December 2022 even though the PIL itself was prompted by the statement of the present CJI cited above. Not only this, the petitioner’s application dated 29.6.2021 for utilization Article 128 also to augment the working strength of the Apex Court for having a standing Constitution Bench to expedite disposal of Constitution and larger Bench cases has also remained unheard till now despite the reported statement of the present CJI last year that Constitution benches of different strength shall henceforth be a permanent feature.  
Inaction by the Ministry of Law & Justice and Chief Justices of Supreme Court and 
High Courts on the available relevant constitutional provisions for checking increasing pendency and reducing the mounting backlog  of old cases leaves one wondering as to whom to look for the solution of this serious problem  faced by hapless lakhs of litigants whose cases remain pending not for years but for generations making a mockery of the hackneyed saying ‘delay defeats justice’. 
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